
 

 The sole goal of Articles 101 and 102 Treaty of the Functioning of the European 

Union (TFEU) has always been consumer welfare and this is how it should be.   

The most important issues of EU competition law are mainly regulated in two essential 

provisions: articles 101 and 102 of the TFEU. Even though the wording of articles 102 and 101 

TFEU is different (see Annex), both provisions are similar in nature and purpose. In fact, there is 

a case establishing that given their close relationship, both articles share the same aim1. Due to 

their relevance in the EU competition spectrum and their close resemblance, the goal analysis of 

article 101 is also applicable when assessing the goal of article 102. Since competition law is 

mainly regulated in these two provisions and they share the same goal, I would therefore dare to 

say that the real question within the statement provided is whether the sole goal of competition 

law, and not an article in particular, has always been consumer welfare and if that restrictive view 

is correct. The following discussion will be addressed in accordance with such perspective. 

The statement can be divided into two parts. First, whether the sole goal of competition law 

has always been consumer welfare; and second, whether this is how it should be. The first part of 

the statement is false and I do not concur with the second. 

It is false to state that the sole goal of EU competition law has always been consumer welfare 

because there has not been a clear established view applicable across the board on this issue. There 

have been contradictory positions when considering consumer welfare as the sole goal of EU’s 

competition law. The EU Commission seems to be of the position that the sole objective of 

competition law is “the protection of competition in the market as means to enhance consumer 

welfare”2. Moreover, former Commissioner, Neelie Kroes, gave a speech about competition policy 

in London in 2005 stating that consumer welfare is the well-known standard the Commission 

applies when assessing competition issues3. The General Court has sided with the Commission in 

this aspect.  

In the Glaxo, case the General Court held that consumer welfare was the sole purpose of article 

1014. However, such decision was appealed to the European Court of Justice (ECJ), who ruled 

against this position and included the conservation of the single EU market as another relevant 

goal for competition law5. Furthermore, prior to the Glaxo decision (2009), the ECJ had strongly 

established its position of denying consumer welfare as the sole purpose of competition law and 

included other relevant elements6.  
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The EU Commission and the General Court had leaned more towards the opinion of 

considering consumer welfare as the sole goal of competition law. On the opposite side, there is 

the ECJ stating in several cases that consumer welfare is not the only goal and that competition 

law should contemplate other public policy goals as well. However, it is important to note that in 

2010, after the Glaxo case was decided, the Acting Director of Competition Policy of the 

Directorate-General for Competition of the EU Commission, Carles Esteva Mosso, provided his 

personal view stating that competition law should also take into account the conservation of the 

single market7. This somehow reflects that the position of the EU Commission on this is issue is 

somewhat ambivalent and that, influenced by ECJ’s decisions, it could eventually concede that 

competition law should also aim to protect other policies.  Applying this analysis to the statement 

provided, it is false to state that consumer welfare has been the only existing goal of competition 

law since there have been very significant opposing opinions in that regard. 

 With regards to the second part of the statement, such analysis leans more towards a personal 

opinion than a recollection of considerations; hence, I do not personally agree with the premise 

that consumer welfare should be the sole purpose of competition law due to two main reasons.  

First and foremost, given the hierarchical structure of the EU, restricting the goal of 

competition law to only consumer welfare could lead to conflicts between the Members States’ 

and the EU’s legal and policy regimes. Throughout the years, many Members have adopted 

different policies in the name of competition law and many of them were not rooted with the idea 

of pursuing consumer welfare. For example, there has never been one single unifying policy that 

bound the law development of the UK with the law development of EU. Competition law was not 

created out of the vacuum, rather it is an expression of the current values and concerns of society. 

Such values and concerns are dynamic, given that they change from country to country due to their 

diversified economic and societal backgrounds, and from time to time; therefore, framing the 

adoption and evolution of new policies8. Particularly within the EU’s existing hierarchy, the goal 

of competition law at the EU level needs to be as flexible and clear enough to accommodate the 

different competition perspectives of its Members in order to be able to link and harmonize 

different policies and legislations without creating a significant and strong clash9.  

Secondly, I would also dare to say that considering consumer welfare as the sole goal of 

competition law obeys more to a political interest than a policy and legal logic. It resembles the 

popular argument of protecting the week and poor (consumers) against the rich and powerful 

(producers). The problem of nourishing such argument is that it runs the risk of distorting the 

consumer-producer status quo. Driven by political powers, the argument could easily be changed 

from enhancing consumer welfare to protecting consumers from producers, and completely 

misleading the purpose of competition law. Rather than protecting consumers, it could harm 

producers in such a way that it could ultimately backfire against the former. There has to be a 

balance between the protection of producer and the protection of consumers that leaves room for 

the inclusion of other policies  

In conclusion, the first part of the statement is false and I personally do not agree with second. 

With regards to the first part, after collecting the several concerns that have been raised in the 

                                                           
7 Carles Esteva Mosso (Acting Director, Competition Policy and Strategy, DG Competition, European 

Commission), speaking at Kings College London on 13 April 2010. 
8 Wish, Competition Law (2009), pg.20 
9 Townley, The Goals of Chapter I of the UK’s Competition Act 1998, pg.318-326 



context of articles 101 and 102, it is evident that there is no consensus in considering consumer 

welfare as the sole purpose of either provisions, or competition law in general. Most of this lack 

of consensus is driven by a clash between the political and legal perspectives of assessing 

competition law. However, the Glaxo decision could be considered as a significant point that could 

influence the Commission to re-evaluate its perspective and adopt a more flexible position. This 

is somehow reflected by the personal opinion expressed by the DG COMP’s Acting Director of 

Competition Policy in London in 2005. Finally, I do not concur with the premise that consumer 

welfare should be the only aim of competition law. I personally side with the ECJ by supporting 

that the goal of competition law should not be restricted only to consumer welfare, rather it should 

also cover the achievement of other relevant public policies. This flexibility is vital for the well-

functioning of the EU legal and political hierarchy structure.  

 

ANNEX 

Article 101 

(ex Article 81 TEC) 

1. The following shall be prohibited as incompatible with the internal market: all agreements 

between undertakings, decisions by associations of undertakings and concerted practices which 

may affect trade between Member States and which have as their object or effect the prevention, 

restriction or distortion of competition within the internal market, and in particular those which: 

a. directly or indirectly fix purchase or selling prices or any other trading conditions; 

b. limit or control production, markets, technical development, or investment; 

c. share markets or sources of supply; 

d. apply dissimilar conditions to equivalent transactions with other trading parties, thereby 

placing them at a competitive disadvantage; 

e. make the conclusion of contracts subject to acceptance by the other parties of 

supplementary obligations which, by their nature or according to commercial usage, 

have no connection with the subject of such contracts. 

2. Any agreements or decisions prohibited pursuant to this Article shall be automatically void. 

3. The provisions of paragraph 1 may, however, be declared inapplicable in the case of: 

 any agreement or category of agreements between undertakings, 

 any decision or category of decisions by associations of undertakings, 

 any concerted practice or category of concerted practices, 

which contributes to improving the production or distribution of goods or to promoting technical 

or economic progress, while allowing consumers a fair share of the resulting benefit, and which 

does not: 

a.  impose on the undertakings concerned restrictions which are not indispensable to the 

attainment of these objectives; 

b.  afford such undertakings the possibility of eliminating competition in respect of a 

substantial part of the products in question. 



Article 102 

(ex Article 82 TEC) 

Any abuse by one or more undertakings of a dominant position within the internal market or in a 

substantial part of it shall be prohibited as incompatible with the internal market in so far as it 

may affect trade between Member States. 

Such abuse may, in particular, consist in: 

a. directly or indirectly imposing unfair purchase or selling prices or other unfair trading 

conditions; 

b.  limiting production, markets or technical development to the prejudice of consumers; 

c.  applying dissimilar conditions to equivalent transactions with other trading parties, 

thereby placing them at a competitive disadvantage; 

d. making the conclusion of contracts subject to acceptance by the other parties of 

supplementary obligations which, by their nature or according to commercial usage, 

have no connection with the subject of such contracts. 

 

 


