
A Glimpse on TRIPS vs TPP1 

Throughout the following lines I will develop two points: first, the economic and legal benefits and 

disadvantages of the general provisions when comparing the Trans-Pacific Partnership Agreement 

(hereinafter TPP) with the WTO Agreement on Trade Related aspects of Intellectual Property Rights 

(TRIPS); and second, the same analysis but exclusively from the patent perspective.  

Regarding the legal and economic benefits and disadvantages of the general TPP-TRIPS provisions 

From a broad perspective, given that the TRIPS’ provisions are minimum standards2, most, if not 

all, of the IP Charters of Regional Trade Agreements (hereinafter RTAS) provide higher levels of protection 

to intellectual property rights (hereinafter IPRS). This means that most of the provision of the TPP are 

TRIPS plus3 obligations, on a most-favored nation (hereinafter MFN) basis4. Thus, parties to the TPP are 

obliged to extend such obligations to all WTO Members, even if they are not parties to the TPP. The 

economic advantage is that higher levels of protection incentives IP innovation, increases the transfer of 

technology and promotes trade of IPRS which ultimately generates economic growth. The counterpart, or 

disadvantage, of such protection is the creation of monopolistic competition concerning certain industrial 

sectors that reduces consumer’s surplus and increase the dead weight of society. This  does not apply across 

the board. The impact of monopolistic competition varies from sector to sector5 and from IPR to IPR; 

trademarks and copyrights do not have the same monopolistic effect as patents. However, most commonly, 

the overall benefits of innovation and transfer of technology that comes from high levels of protection of 

IPRS overcome the counter economic effects of a monopolistic market.   

Another important economic consideration is that the dynamic of applying RTAS on an MFN basis 

makes negotiations more difficult due to the free-rider problem. Countries that are not part of the RTA 

would benefit from the concessions made by the Parties therein, without granting any benefit in return. On 

the one hand, such dynamic avoids discrimination, but makes extremely costly and time consuming to reach 

an agreement under such conditions.  

With regards to general legal aspects, most of the TPP provisions further elaborate, clarify and 

compliment TRIPS provisions. From the legal perspective, it provides more certainty and clearness when 

applying the similar TRIPS provisions in a TPP context. Additionally, it infuses the international trading 

system with legal coherence. However, the most interesting provisions of the TPP are those regarding the 

objective calculation of damages, securing the counterfeit in transit and the vast number of articles 

harmonizing both agreements.  

 Regarding the calculation of damages, article 18.74 of the TPP contains certain provisions that 

establish an objective non-exhaustive criteria upon which the national authority has to base its decision 

when determining the amount of damages. It is aimed to avoid arbitrary decisions and gives certainty to the 

compensation.   

 Article 18.76.5 (c) of the TPP clarifies the application of footnote 13 to article 51 of TRIPS by 

making mandatory the inspection and further process of suspension of presumably counterfeited products 
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that are in transit. It increases the security of the IPRS of products in transit by providing more protection. 

Nevertheless, even though there are certain requirements that the complainant has to fulfil in order to submit 

a claim and have a final suspending decision, the national authority could abuse such provision and interrupt 

the normal transit of legally produced products, having a negative impact, legally and economically 

speaking. Additionally, the measure covers all products, even those whose final destination is not a Party 

to the TPP; hence, it could restrict the transit of those products that meet the IP standards of the third country 

of destination, but not those established by TPP Parties.  

 Lastly, concerning harmonization, the TPP contains several provisions that refer to, or that have 

the same wording of, certain articles of the TRIPS. It is drafted in a way that does not conflict with the 

TRIPS’ provisions. A key provision in this regard is article 18.6 (c) of the TPP, which creates a consultation 

mechanism for measures adopted by a TPP Party, that are consistent with an amended provision of the 

TRIPS, but inconsistent with the TPP; making the TPP not only harmonious but also flexible.  

 However, even though there is a great amount of coherence, collaboration, harmonization and 

clarification between both agreements, all of the above mentioned provisions of the TPP have the 

disadvantage that could provoke Members to forum shop the jurisdiction in which they would find more 

convenient to bring a claim. This could lead to different interpretations by different international 

jurisdictional organs, increasing the probability of having two inconsistent decisions and a judicial clash 

between both systems.  

Regarding the legal and economic benefits and disadvantages from the Patent perspective 

  As mentioned above, the TPP provides a higher level of protection for patents that could somehow 

create monopolistic competition resulting in a price increase and lowering the sales of patented goods. 

Nevertheless, this does not apply to every sector of the industry. For example, patents have different 

monopolistic effects in pharmaceutical products than in energy. The whole essence of a pharmaceutical 

product is in its patented element, contrary to a wind turbine, where the patented element is only one part 

of the entire structure. This situation allows more room for competition in the wind turbine production than 

in the pharmaceutical sector. So the general rule that more protection tends to create a stronger monopolistic 

market doesn’t apply to every industrial sector. The effects vary according to the nature of the industrial 

product and the value of the patented element within that product. Moreover, in those sectors where more 

protection tends to create more monopolistic competition, the TPP and TRIPS strike a balance by 

recognizing the importance of human health6 and other societal values through the granting of compulsory 

licenses and other exceptional measures. 

 The TPP establishes higher standards for patents by protecting them in several ways. Article 18.46 

of the TPP relates to the requirement established in the article 62.2 of the TRIPS, and it provides an 

adjustment of the patent’s protection term when there is a curtailment of such term due to an unreasonable 

registry delay. In the case of pharmaceuticals, the TPP goes beyond and protects the patent’s protection 

term against an unreasonable delay in marketing approval. Certainty and security to the protection term of 

patent owners renders positive consequences, legally and economically.  

 Regarding pharmaceuticals and agricultural products, the TPP individualizes the marketing 

approval by prohibiting third parties with a similar, or the same, product to use the same marketing approval, 

or the same information provided to obtain such approval, without the consent of the owner of a prior 
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marketing approved product7. Moreover, the TPP also protects the marketing approval after the termination 

of the patent’s term.  

Such provisions render more market protection to patents and prevents third parties from free-

riding the information, and other benefits, when obtaining the marketing approval. It also provides security 

to the consumer by granting them harmless and totally approved products. On the other hand, all these strict 

requirements could also affect small and medium enterprises (SMEs) that do not have the resources needed 

to conduct a proper research and development study required to obtain the marketing approval of a patent. 

 The counter part of all of this patent protection is that it incentives the creation of patent trolls, 

whose main purpose is to buy liquidated patents and file law suits whenever they are infringed. This misuse 

of patents hurts innovation, in the sense that innovative companies have to spend a large amount of money 

in defending themselves and in paying shady damages instead of using such resources to promote research 

and development8.  
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